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Introduction


The supreme executive authority controlling the management and affairs of a company vests in the team of directors of the company, collectively known as its Board of Directors. Directors refer to the part of the collective body known as the Board of Directors and considered as the brain of a company.



Directors take the decision regarding the management of a company collectively in their meetings known as Board Meetings or at the meetings of their committees constituted for certain specific purposes. Therefore, a director is a person appointed to perform the duties and functions of a director in a company in accordance with the provisions of the Companies Act, 2013.
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Board of Directors


According to Section 2(34) of Companies Act 2013, “director means a director appointed to the Board of a Company”. 



While Section 2(10) defined that "Board of Directors" or "Board", in relation to a company, means a collective body of the directors of the company.
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Legal Position of Directors


Directors as Agents of a Company: Case studies-Cargill v. Bower, Elkington and Co v. Hurter, Tikam Chand Jain v. State Government

Directors as Trustee of a Company: Case studies-Madras High court in Ramaswamy Iyer, v Brahmayya and Co, Percival v. Wright

Directors as Employees of a Company: Case Study-Lee v. Lee Air Farming Ltd

Directors as Managing Partners of a Company: Automatic Self Cleaning Filter Syndicate Co. v. Cunningham, Ray Field v. Hands

Directors as Officers of a Company: According to section 2 (30) of the Indian Companies Act, 1956 , the directors of a company are its officers as they get the remuneration for their work and are held personally liable for their acts if they violate the provisions of the Indian Companies Act

Directors occupying a Fiduciary position of a Company: Case study-Jacabus Marler Estate v. Marler
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Classifications of Directors


		First Directors
Casual vacancies
Additional Directors
Alternate Director
Shadow' Director
De facto Director
Rotational Directors
Nominee Directors
Women Directors
Small Shareholder’s Director
Residential Director
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Classification under the Listing Agreement





Executive Director





Non-executive Director





Whole-time Director





Managing Director





Classification under the Companies Act





Other classification of Directors 





Independent Director







































Directors Identity Number (DIN)


Procedure for application for allotment of DIN:



(1) make an application electronically in Form DIR-3 (Application for allotment of Director Identification Number) to the Central Government for the allotment of a Director Identification Number (DIN). 

(2) The allotment of DIN through the portal of Central Government on the website of the Ministry of Corporate Affairs. 

(3) (a) The applicant shall fill in the required particulars and attaching photograph; proof of identity; proof of residence; and verification by the applicant in Form DIR-4, specimen signature duly verified and sign the form digitally. 

(b) Form DIR-3 shall be signed and submitted electronically by the applicant using his or her own Digital Signature Certificate and shall be verified digitally by -: 

(i) A chartered accountant or a company secretary in practice or a cost accountant; or

(ii) A company secretary in full time employment of the company or by the managing director or director of the company in which the applicant is to be appointed a director;
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Appointment of Directors


Appointment of First Director: Named in their articles

Appointment of Additional Director:Through Board of Directors if conferred on them by the Articles of Association. 

Appointment of Alternate Director: Through Board of Directors if conferred on them by the Articles of Association by a resolution passed by the company in general meeting for such an appointment . 

Appointment of Directors by Nomination: Section 161 (3) states that subject to the articles of a company, the Board may appoint any person as a director nominated by any institution in pursuance of the provisions of any law for the time being in force or of any agreement or by the Central Government or the State Government by virtue of its shareholding in a Government Company.

Appointment of Directors in Causal Vacancy: If any vacancy is caused by death or resignation of a director appointed by the shareholders in General meeting, before expiry of his term, the Board of directors can appoint a director to fill up such vacancy. 

Appointment of Directors to be Voted Individually: A motion for approving a person for appointment, or for nominating a person for appointment as a director, shall be treated as a motion for his appointment.
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Disqualification of Directors


A person shall not be eligible for appointment as a director of a company, if — 

(a) He is of unsound mind and stands so declared by a competent court; 

(b) He is an undischarged insolvent; 

(c) He has applied to be adjudicated as an insolvent and his application is pending; 

(d) He has been convicted by a court of any offence, whether involving moral turpitude or otherwise and sentenced in respect thereof to imprisonment for not less than six months and a period of five years has not elapsed from the date of expiry of the sentence. If a person has been convicted of any offence and sentenced in respect thereof to imprisonment for a period of seven years or more, he shall not be eligible to be appointed as a director in any company; 

(e) An order disqualifying him for appointment as a director has been passed by a court or Tribunal and the order is in force; 

(f) He has not paid any calls in respect of any shares of the company held by him, whether alone or jointly with others, and six months have elapsed from the last day fixed for the payment of the call; 

(g) He has been convicted of the offence dealing with related party transactions under section 188 at any time during the last preceding five years; or 

(h) He has not got the DIN. 
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Removal of Directors






A company may, by ordinary resolution, remove a director, not being a director appointed by the Tribunal under section 242, before the expiry of the period of his office after giving him a reasonable opportunity of being heard.

A special notice shall be required of any resolution, to remove a director under this section, or to appoint somebody in place of a director so removed, at the meeting at which he is removed.

On receipt of notice of a resolution to remove a director under this section, the company shall forthwith send a copy thereof to the director concerned, and the director, whether or not he is a member of the company, shall be entitled to be heard on the resolution at the meeting.

Where notice has been given of a resolution to remove a director under this section and the director concerned makes with respect thereto representation in writing to the company and requests its notification to members of the company, the company shall, if the time permits it to do so.

A vacancy created by the removal of a director under this section may, if he had been appointed by the company in general meeting or by the Board, be filled by the appointment of another director in his place at the meeting at which he is removed, provided special notice of the intended appointment has been given under sub-section (2).

A director so appointed shall hold office till the date up to which his predecessor would have held office if he had not been removed.

If the vacancy is not filled under sub-section (5), it may be filled as a casual vacancy in accordance with the provisions of this Act.

Nothing in this section shall be taken—(a) as depriving a person removed under this section of any compensation or damages payable to him in respect of the termination of his appointment as director as per the terms of contract or terms of his appointment as director, or of any other appointment terminating with that as director; or

(b) as derogating from any power to remove a director under other provisions of this Act.
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Duties of Directors


A director of a company shall: 

• Act in accordance with the articles of the company. 

• Act in good faith in order to promote the objects of the company for the benefit of its members as a whole, and in the best interests of the company, its employees, the shareholders, the community and for the protection of environment. 

• Exercise his duties with due and reasonable care, skill and diligence and shall exercise independent judgment. 

• Not involve in a situation in which he may have a direct or indirect interest that conflicts, or possibly may conflict, with the interest of the company. — Not achieve or attempt to achieve any undue gain or advantage either to himself or to his relatives, partners, or associates and if such director is found guilty of making any undue gain, he shall be liable to pay an amount equal to that gain to the company. 

• Not assign his office and any assignment so made shall be void. 



If a director of the company contravenes the provisions of this section such director shall be punishable with fine which shall not be less than Rs. 1,00,000 but which may extend to Rs. 5,00,000.
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Introduction

The winding up of a company is the last stage of a companies’ existence. As a company is an artificial person and is created by law, if for any reason it is desired to end its existence; it must again go through the legal process.

The process to end the company is related with winding up or liquidation or dissolution of company. It is a process through which its corporate existence is ended and it is thereafter finally dissolved. 

Due to winding up mechanism the company come to an end, and its affairs accrue from its Directors control and assets assessed by the Liquidator and debts paid out. The existence of the company is conveyed to an end and its property administered for the benefit of its members and creditors.
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As per Clause 94A of Section 2 of the Companies Act 2013 (as inserted by the Companies (Amendment) Act 2016), “Winding up means winding up under this Act or liquidation under the Insolvency and Bankruptcy Code 2016, as applicable”

According to A. Ramaiya, “Winding up is a means by which the dissolution of a company is brought about and its assets realised and applied in payment of its debts and after satisfaction of the debts, the balance, if any, remaining is paid to the members in proportion to the contribution made by them to the capital of the company”

According to Halsburry, “Winding up is a proceeding by means of which the dissolution of a company is brought about & in the course of which its assets are collected and realised; and applied in payment of its debts; and when these are satisfied, the remaining amount is applied for returning to its members the sums which they have contributed to the company in accordance with Articles of the Company.” 

According to LCB Gower, “Winding up of a company is the process whereby its life is ended and its property administered for the benefit of its creditors and members. Liquidator is appointed and he takes the control of the company collects its assets, pays its debts and finally distributes any surplus among the members in accordance with their rights”
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Winding up and Dissolution


Stages: Winding up is first stage where assets/liabilities are realised/paid-off while Dissolution is final stage where company ceases to exist.

Carried out by: Winding up is carried on by liquidator appointed by company/court while order for dissolution is given by court only.

Representation: Liquidator can represent company during winding up till dissolution while after dissolution liquidator don't represent company.

Separate legal entity: Separate legal entity of the company remains at the time of commencement of winding up, whereas the company loses its separate legal entity after dissolution.

Proving of Debts: Creditors can prove their debts in winding up but not in dissolution.

Which leads to what: Winding up always don't lead to dissolution.
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Reasons for Winding up


If the object of the company for which it is established have been accomplished.

If the company is unable to carry out its main objectives.

If the company has to dispose of its business or the undertaking to another company or an individual.

If the company is unable to pay its creditors in full.

 Also, other reasons include: mutual agreement among stakeholders, loss, bankruptcy, death of promoters etc.
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Petition for winding up

The company-a special resolution is necessary for the purpose if the company is proceeding for winding up.

A creditor, in case of company‘s inability to pay the debts. In the case of creditors petition the petitioner must prove that he is a creditor, if the fact is disputed by the company or by any other creditor.

A contributory-it was held in the case of Standard Aluminium & BrassWorks Ltd; 

In cases where a contributory petitions for winding up of a company, the court must from first to last keep a close eye on two things. The first is the unwillingness of the court to interfere with shareholders in the management of their own affairs, including the question whether the business shall be continued or not, and the second is that there is, in fact, jurisdiction in an extreme case to wind up a company at the instance of a contributory, notwithstanding that he is not supported by a majority of shareholders, if it is just and equitable that the company should be wound up.
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D. By all or any of the parties as specified in clause a to c above, whether together or separately.

E. The registrar may petition for winding up in the following circumstances:

If default is made in delivering statutory report or holding the statutory meeting.

If the corporate person does not start its business within the time span of one year from its formation or suspended its business for an entire year.

If it appears to him either from monetary position of the company as revealed by its balance sheet or from the report of special auditor appointed under Section 233A or an inspector appointed under section 235 or 237 that the organization can‘t pay its standing obligations.
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Where the central government authorizes the registrar to petition for winding up the company.

Where the number of members of the company fall below the statutory minimum

Where it is just and equitable that the company be wound up. However the registrar shall obtain the previous sanction of the Central Government before the presentation of the petition on any of the grounds as aforesaid.

F. Any person authorized by the Central government.

G. The Central or the state government, if the company has acted against the sovereignty, integrity or security of India or against public order, decency, morality, ethical, quality, and so forth.
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How different types of Company Wind up


Winding up of foreign company:

The foreign company running it is business in India it does not substantially it incorporated under the Indian Company Act, and fall within the jurisdiction of the Indian court. Moreover, such company governed under section 2 (42) of the company Act 2013, which provided any Company or body not registered in India but operating it is business in India by itself or through an agent, either physically or electronic means or any other manner. Further, it may be wind up under some particular situations if:

a. It is dissolved or stops its business in India, or running it is business only for the winding up purpose.

b. It is unable to pay its debts

c. If the tribunal determine in its opinion that it’s just and equitable and it should be winding up.
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Winding up of banking companies:

Parts III and IIIA of Banking Regulation Act, 1949 provides particular mechanism for the winding up of the banking companies, if no provisions mention the winding up of these Companies than Companies provisions operates in order to wind up such company.

Winding up of the defunct companies:

The Defunct Companies are those companies, which ended it is business or dead, and it is the duty of the Registrar of the Companies of State or Union territory the where the office is situated to decide whether the company is currently running it is business or not. The Defunct company could be dissolve if the registrar has reasonable believes that Company is not running it is business, of which he must send a letter to inquiry company whether it working or not. If the Registrar not receive an answer within one month than within fourteen days from expiry of one month, send to Company via post another letter motioning previous letter. If the company gives no answer within one month, thereof the notice would publish in the official gazette to striking off the name of the company off the register.
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Winding up of sick company:

The sick company Act, 1985 was enacted with the object to determine sick or seriously sick company and expedient determination by the board experts to take preventive and remedial or other manner. The section 4 of the said Act, the board of industrial and financial established to apply the jurisdiction and discharge the function under said Act. Section 20 provides that sick company must be wind up on the report of the board by the High Court according to the Company Act, 1956. The High Court of the Andhra Pradesh held that winding up petition is not sustainable the reference previously registered with the Board for Industrial and Financial Reconstruction.

Winding up of government companies

The company having either 51 or more shares of the government are called the government company, which registered under the Company Act, 1956 and the procedure of the winding up of it alike to the normal winding up of the company. Having said that Court consider the interest of the public hence its primary purpose to provides the service to public.. 
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Modes of Winding up




*CIRP: Corporate Insolvency Resolution Process

24-03-2020

Dr Beauty Das: Corporate Laws Notes

13

Source: http://www.insolvencycode.com/overview-of-ibc







*NCLT: National Company Law Tribunal
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Under the Companies Act, 2013
(Winding up by the Tribunal)

Compulsory Winding up of the Company:

According to Section 271(1), when the company, formed and registered under the ordinance, has been ordered on a petition under Section 272, to be wind up by the Court or Tribunal the same is known as compulsory winding up of a company. The circumstances under which a company may be wind up by the Tribunal are as follow:

When the company has passed the special resolution effecting that the company be wound up by the Court or Tribunal [Section 271(1)(a)].  

Has acted against the interest of the sovereignty and integrity of the country [Section 271(1)(b)]. .

Tribunal or Court believes that the company is conducting its affairs fraudulently or the formation of the company was for a fraudulent/unlawful purpose[Section 271(1)(c)].

The company has defaulted in filing its financial statement or annual returns for five consecutive financial years [Section 271(1)(d)].

The Tribunal or Court is of the opinion that it is just and equitable to wind up the company [Section 271(1)(e)].. 
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Under the Insolvency and Bankruptcy Code, 2016
(Voluntary Liquidation)

The Provisions of voluntary winding up have been removed from the Companies Act, 2013 and are now governed by the IBC, 2016. Ministry of Corporate Affairs (MCA) vide notification dated 30th March, 2017 notified Section 59 of the Insolvency and Bankruptcy Code, 2016 which is relating to Voluntary Liquidation of Corporate persons. On the very next day, the Insolvency and Bankruptcy Board of India (IBBI) vide its notification dated 31st March 2017, notified the Insolvency and Bankruptcy Board of India (Voluntary Liquidation Process) Regulations, 2017 which will come into effect from 1st April 2017.

A corporate person who intends to liquidate itself voluntarily which has not committed any default may initiate voluntary liquidation proceedings under the provisions of Section 59(1). So, any Company or LLP which has not defaulted in payment and have a full capacity to repay debt can apply for voluntary liquidation. 
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Pre-liquidation Process 



1.  Declaration of Solvency 

A declaration from majority of the directors of the company verified by an affidavit stating that:



They have made a full inquiry into the affairs of the company and they have formed an opinion that either the company has no debt or that it will be able to pay its debts in full from the proceeds of assets to be sold in the voluntary liquidation; and

The company is not being liquidated to defraud any person;

The above declaration shall be accompanied with the following documents:



Audited financial statements and record of business operations of the company for the previous 2 years or for the period since its incorporation, whichever is later;

A report of the valuation of the assets of the company, if any prepared by a registered valuer;



2. Members Approval  

A special resolution of the members of the company in a general meeting requiring the company to be liquidated voluntarily and appointing an insolvency professional to act as the liquidator must be passed within 4 weeks of declaration of solvency.
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3. Creditors Approval 

If the company owes any debt to any person, Creditors representing two thirds in value of the debt of the company shall approve the resolution passed for voluntary liquidation within seven days of such resolution.



4. Intimation to ROC and IBBI 

The company shall notify the ROC and the IBBI about the resolution passed to liquidate the company within 7 days of such resolution or the subsequent approval by the creditors, as the case may be. [Section 59(4)]



5. Voluntary Liquidation Commencement Date 

The voluntary liquidation proceedings in respect of a company shall be deemed to have commenced from the date of passing of the special resolution, subject to the approval of the creditors. [Section 59(5)]
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Voluntary Liquidation





1. Public Announcement   

Liquidator shall make public announcement within 5 working days of his appointment to submit claims within 30 days. It must be published in one English daily and one regional daily newspapers wherein registered office of the corporate person is situated. It must also be posted in the website of corporate persons, if having. It must be sent to the IBBI via e-mail public.ann@ibbi.gov.in for posting it in board’s website. Public Announcement must contain the following:



Liquidation commencement date;

Name, Address, Contact number, Registration number of liquidator;

Mode of submission of claim;

Last date of submission of claim;    



2. Opening of Bank Account  

A new bank account with scheduled bank must be opened with the word ‘In Liquidation’ at last after the name of corporate person for receiving and paying settlement amount. Each and every financial transaction must be settled through these account.
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3. Claims Collection, Segregation, Acceptance And Rejections

A Claim means a right to payment whether or not such right is reduced to judgment, fixed, disputed, undisputed, legal, equitable, secured or unsecured; A right to remedy for breach of contract under any law for the time being in force, if such breach gives rise to a right to payment, whether or not such right is reduced to judgment, fixed, disputed, undisputed, legal, equitable, secured or unsecured. Types of claims include:



Claim by Operational Creditors: Operational Creditor other than workman or employee shall submit proof of claim to the liquidator in person, by post or electronic means in Form B of schedule 1 of Voluntary Liquidation Process Regulation.

Claim by Financial Creditors: A person claiming to be a financial creditor of the corporate person shall submit proof of claim to the liquidator in electronic means in Form C of Schedule I.

Claim by Workmen and Employees: A person claiming to be a workman or an employee of the corporate person shall submit proof of claim to the liquidator in person, by post or by electronic means in Form D of Schedule I. Where there are dues to numerous workmen or employees of the corporate person, an authorized representative may submit one proof of claim for all such dues on their behalf in Form E of Schedule I.

Claim by Other Stakeholders: A person, claiming to be a stakeholder other than those above, shall submit proof of claim to the liquidator in person, by post or by electronic means in Form F of Schedule I.
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Steps/Process of Voluntary Liquidation
(CIRP: Corporate Insolvency Resolution Process)

Convening Board Meeting

Filing of Declaration of Solvency

Sending Notice of EGM to all shareholders

Creditors’ NOC 

Public Announcement 

Intimation to IBBI and ROC 

Opening of ‘In Liquidation’ Bank Account

Collection and Verification of Claims 

Preparation of Preliminary Report 

Distribution of Proceedings

Submission of Final Report

Filing of order with ROC 
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Convening Board Meeting: To approve Voluntary Winding up;

To approve Declaration of Solvency to be filled with ROC and IBBI;

To appoint Insolvency Professional to act as Liquidator and Registered Valuer, subject to shareholder’ approval;

To approve notice calling General Meeting for consideration of voluntary winding up, appointment of Liquidator and registered valuer;

Filing of Declaration of Solvency: Filing of ‘Declaration of Solvency’ with ROC in form e-GNL-2 verified by an Affidavit signed by majority of Directors along with following attachments:

(i) Latest 2 years audited financial statements;

(ii) Valuation Report, if any, prepared by Registered Valuer;

Sending Notice of EGM to all Shareholders: Convening EGM within 4 weeks of filing Declaration of Solvency in order to Approve Voluntary Winding up; and to Appoint Insolvency Professional to act as Liquidator and Registered Valuer and fix their remuneration;

Creditors’ NOC: Approval from Creditors’ representing 2/3rd value of debt is required either by way of holding meeting or NOC from each creditors.







24-03-2020

Dr Beauty Das: Corporate Laws Notes

22





5. Public Announcement: A Public announcement must be made within 5 working days from the date of appointment of Insolvency Professional.

6. Intimation to IBBI and ROC: Within 7 days of public announcement, Intimation must be sent to IBBI and ROC.

7. Opening of ‘In Liquidation’ Bank Account: A new bank account with scheduled bank must be opened with the word ‘ABC Private Limited-In Liquidation’ for receiving and paying settlement amount.

8. Collection and Verification of Claims: All claims must be made within 30 days of public announcement. Liquidator must verify the correctness of each claim and prepare a list of stakeholders.
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9. Preparation of Preliminary Report: Based on claims received, liquidator needs to prepare Preliminary Report within 45 days from the date liquidation commencement date containing capital structure, assets and liabilities, claims received etc.

10. Distribution of Proceedings: Liquidator needs to sell all the assets by auction or through direct party, realize amount from creditor and distribute proceedings among all the stakeholders.

11. Submission of Final Report: Liquidator must prepare a final report containing liquidation proceedings and submit it to the ROC, IBBI and NCLT. Based on final report and application for dissolution, NCLT pass an order for dissolution of corporate entity.

12. Filing of order with ROC: Copy of order received from NCLT needs to be filled with ROC in e-form INC-28 for dissolution of a corporate entity.
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Company Liquidator and their Power


When a company goes into insolvency or declares insolvency a company liquidator is appointed by the NCLT. He is appointed so that he can understand the current position of the company and take measures to complete the on-going projects. He also looks into the finances of the company so that all the creditors, shareholders, debenture holders & etc. can be paid. Liquidator have the following powers: 

Illustrating or defending any action, suit, prosecution or any legal proceedings on behalf of the company.

Carrying out the business of the company as far as it is beneficial for the company.

Paying the creditors.

Making any compromise or arrangements with the creditors.

Compromising all the calls, debts and liabilities, which may result in further debts on the company.

Selling all the mobile and immobile assets of the company by conducting public auctions or by private contracts, with power to transfer the assets to a single person or to various persons in parcels.

Performing all the acts and deeds needed for the winding up with receipts and documents using the company’s seal and name.

Drawing, accepting, making and endorsing any bill of exchange or promissory note in the name and on behalf of the company.

Raising the security of the properties and money of the company.
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Consequences of Winding Up


When a winding up order is made, the business of the company ceases. No action or proceeding shall be commenced against the company except with leave of Court. Further, any disposition of the company’s property made after the commencement of the winding up shall, unless the Court otherwise orders, be void. The liquidator will convert the company’s assets into cash, and pay the creditors and/or any other creditors in order of priority.

Taking a note that the order of priority of the creditors is largely based on whether one is a secured or unsecured creditor.
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