Unit- 3, Applied Ethics (B A Prog. Sem. 2, Ethics, DSC 2)
Theories of Punishment

(Dear students, itsjust a general introduction, after this, please consult readings,
Satyendra Srivastava)

Punishment is a negative award imposed on culprits by the state for their wrongdoings.
It means inflicting penalty or harm on a criminal for violating the rules of law or state. The
main objective of punishment is to do justice to the victim, and to prevent crime by
penalizing the criminal. It is a mechanism to preserve peace, harmony and social order in
society by causing pain to a criminal through alegal procedure. Most philosophers, thinkers
and jurists endorse the practice of punishment. For example, Aristotle observes punishment
as a ‘negative reward’ to the offender for his’/her own misdeeds. Hegel opines — ‘Punishment
is the demand of criminal as his reward.’

The nature and quantum of punishment differ from one crime to another, depending on the
gravity of the crime.

Regarding the nature of punishment the main problem that moral philosophers encounter is
that, what should be the purpose of punishment?

To address this problem, three main theories have been offered —

1. Retributivetheory of punishment — Generally it is caled the theory of “Tit for tat’.
According to this theory, if a person has inflicted some harm on another, then the
injustice involved in this act should be rectified by causing harm to that person. It
endorses that people ought to get what they deserve. Thisis aso the theory of justice
that accepts capital punishment as a severe form of justice for heinous crimes. This
theory believes that people should be paid back for their wrong doings. In a crude way
this theory can be expressed as ‘an eye for an eye, and a tooth for a tooth’.
Supporters- Plato, Aristotle, Kant, Hegel
(Some writers links this theory with deontological ethics. A criminal deserve
punishment, irrespective of consequence.)

2. Theory of Deterrent or Preventive theory of punishment- According to this
theory the purpose of punishing a culprit is to prevent or deter or discourage other
people from committing the crime. Its aim is to project punishment as an example to
other potentia criminals so that they would not commit the same offense. It was aptly
stated by ajudge in the following way-

“You are to be punished, not because you have stolen a sheep, but in order that others
may not steal sheep.”



Thisisinterpreted as a utilitarian theory of punishment as it focuses on the outcome.
That is (utility of) punishing someone causes greatest happiness of the greatest
number. This theory upholds capital punishment for the most dreadful criminal, so
that society would never face them again.

Supporters- Bentham, J SMill,

3. Reformative theory - According to this theory the purpose of punishment should not
be harmed or caused pain to criminals rather to reform them. It holds that when a
criminal is made to suffer on account of the wrong done by him, he realizes his
mistakes and learn to behave better in the future. That is, reformative punishment
brings about fundamental changes in the personality, attitude and behaviour of the
culprit. Reform of the offender is closely related to his rehabilitation. The supporters
of this theory believe that crime is like a disease and we can cure it by treating the
person who does a crime rather than inflicting him. In other words, this theory does
not favour inflicting severe pain on the criminal but treats him like a patient admitted
to a hospital. According to them awarding harsh punishment to a criminal will
enhance the gravity of the problem rather than easing it. This principal can be well
expressed in following Gandhian dictum-

“An eye for an eye will make the whole world blind.”

Supporters - Mahatma Gandhi, Vinoba Bhave, Kiran Bedi ( during her posting
in Tihar Jail.)

For reformative theorists, punishment is not imposed as a means for the benefit of others.
Rather, it is given to reform or educate the offender himself. Here the crime committed by the
criminal is an end and not a means as in the deterrent theory. These thinkers do not endorse
capital punishment.

( Dear students, for criticism and other details on the topic of capital punishment please
consult reading. Please feel free, if you have any question or clarification to ask. )
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RETRIBUTION, ‘DESERT’ AND PROPORTIONALITY

The retributive theory of punishment, historically, is a component of justice
hased on the notion of ‘just deserts’ that goes back to Plato, Aristotle and
Kant as well as the Biblical traditieni and other religions. It holds that people
ought to get what they deserve This is also the theory of justice that accepts

capital punishment as\a severe form of justice for very serious crimes. The
idea that people should be paid back for their wrong doings appeals to people’s
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UTILITARIANISM, DETERRENCE AND REFORM

Utilitarianism as propounded by Jeremy Bentham, was [amously developed
by John Stuart Mill in his book Utilitarianism where he states the principle
of utility: actions are right il they promote happiness and wrong when they
produce the reverse. It also believes that plcasun? and hu[.)pmcﬁsf are g,m{,l
and that pain or suffering is bad or evil in itsell. Mill states in Utilitarianism:
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Furthermore, deterrent punishment for prevention of future crime justif
les

and includes incapacitation of the criminal by imprisonment or eXecution
In this, utilitarian punishment permits 1mposing pain that is excessive to tht;
desree of pleasure derived from the committing of the crime. Clearly the
moral issue involved here is that it is always wrong to inflict on the offender
or criminal more suffering than he or she deserves or has enacted, and n
deterrent argument can justify this.

Utilitarianism also advocates the more complex reform or rehabilitative

punishment. Since utilitarianism considers pain or suffering as bad or evil
in itself, the argument here is that pain inflicted upon the offender through
punishment leads to greater suffering in society and less happiness or pleasure
and this is in general not good. Therefore, this theory appeals for reforming
thc_personality of the criminal so that he or she could re-enter mainstream
society again with a lesser chance of the same crime being committed. This
would_then lead to less suffering in society as the chance of the crime’s
occurring has fallen or it may not occur at all. Capital punishment 1S clearly
not acceptable at all in the reformative theory of justice. Reform as punishment

1s well accepted today as it is considered to be humane.
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whict_l includes mental, social, cultural aspects as need of a human being. The
questions raised 1n response to the capability approach are for instance wh;cther
or not the- ITotion of ‘human needs’ is culturally relative or defined? On its part
fhe capability approach asks whether universal standards of ‘needs’ possible are
indeed possible. While this view argues that food, clothing shelter — are basic
needs, the focus changes towards ‘the quality of life argument’ that attends to
the development of human capability for improved quality of life, beyond the
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E?SHE[‘[ mlateria} only, but, constitute developing one"s mind, f'gpir atiions‘ et_c';;
Y ci:u d be included reform, care, health and social condition of crimin )
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However, these arc really not punishments as gyt ey
forgiveness. -

hanee tl ‘ » CVen th
. ble if they happen t(:_) change -t 1€ Character of the Oygy
they may be des! r he never cCOmmits any crime again. Sjpce Y (_)ffender
to the extent that s!le ?ﬁ cance of the reformative theory is thgt ingy 13'18 fare]y
the case, the Feal mgmho‘;l d be modified and re-assessed and the e Utlonalised
forms of pumshme:it]ie b taken into consideration before &Wardincum .
of tl}e offence ;)1‘ ;C:ﬂ ain o violence 10 the body is ot the ongi 4 Suitgp,
Puﬂfsinlzzﬁt- %]12’ true pain of those punished through IMprisonmen; Eifs ?;E of
ﬁ?; lji;approval of society. The reformfltive value‘ of this kind of sufferirn;p;
its ability to make the offender recognise the moral badness oy Vil of g, N
i o doing.’
his W\;EHZ ot zontradicting the above arguments, A.C. Ewing SUggests .
educative theory of punishment where pe.ople wogld recognise that the actg
that they think are excusable, like gambling, are in reality very Wrong ang
need penalties imposed by laws. The_re are also other‘ cm?temporary theories
of punishment that incorporate principles | of _retrlbutwe and utilitarjap
considerations. For instance H. L. A. Hart maintains that the aim that justifies
punishment is the utilitarian goal of preventing crime but states that only those
who have voluntarily broken the law may be punished and that the punishment
should be proportionate to the gravity of the offence. °
Punishment remains a topic of continued debate. Institutionalised punishment
1s away the state affects the moral lives of individuals by expressing disapproval
of serious wrong-doing on their part such that creates suffering and social
disharmony. Each of the theories of punishment discussed above advocate
different forms of depriving freedom and property to individuals for the purpose
of improving the condition of human beings and society. But they show th?ﬂ
preferences towards either individuals or society by focusing on the gravily
of the crime or the consequences on offender or society respectively. Each

theory as stated has weaknesses and strengths, all the while contributing ©
the different PEIspectives on-justice, crime and punishment.
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